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TOWN OF LAUDERDALE-BY-THE-SEA 
CHARTER REVIEW BOARD 

Jarvis Hall 
4505 Ocean Drive 

Wednesday, April 10, 2013 
6:30 PM 

 
 
1. CALL TO ORDER 
 
2. ROLL CALL 
 
3. PLEDGE OF ALLEGIANCE TO THE FLAG 
 
4. APPROVAL OF MINUTES 
 

a March 21, 2013 Meeting Minutes 
 
5. PUBLIC COMMENTS 
 
6. REPORT 
 
7. OLD BUSINESS 
 

a Article VII. Planning and Zoning - Remaining Changes Being Considered by 
Board 

 
b Memo Re Proposed Actions and Issues with Other Articles of Charter 

 
8. NEW BUSINESS 
 
9. FUTURE BUSINESS 
 

a Next Meeting Date 
 
10. ADJOURNMENT 
 
 
PROCEDURES FOR PUBLIC: 
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State your name for the record, and indicate whether you are a Town resident.  Do not state your address.  You have up to three 
minutes to make your comments, but there is no requirement to use the entire time.  If you wish to address a particular Board 
Member please do so by use of their title. 
 
If you wish to approach the dais to hand out a document or for some other reason, please state your reason for doing so.  All 
documents to be provided to the Charter Review Board should be handed to the Town Clerk for distribution. 
 
These procedures have been developed to assure that the Charter review Board meeting time is efficiently used, and that meetings 
are conducted in a polite and respectful manner. 

 
 
THE TOWN OF LAUDERDALE-BY-THE-SEA WILL FURNISH APPROPRIATE AUXILIARY AIDS AND SERVICES NECESSARY TO AFFORD 
INDIVIDUALS AN EQUAL OPPORTUNITY TO PARTICIPATE IN MEETINGS OF THE CHARTER REVIEW BOARD.  IN ACCORDANCE WITH THE 
AMERICANS WITH DISABILITIES ACT  AND FLORIDA STATUTE 286.26, PERSONS WITH DISABILITIES NEEDING SPECIAL 
ACCOMMODATION TO PARTICIPATE IN THIS PROCEEDING SHOULD CONTACT THE TOWN CLERK NO LATER THAN TWO (2) DAYS 
PRIOR TO THE MEETING AT (954) 640-4200 FOR ASSISITANCE. 
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Weiss Serota Helfman Pastoriza 

Cole & Boniske, P.L. 

Memo 
 
To: Charter Review Board, Town of Lauderdale-By-The-Sea 

 

From: Susan L. Trevarthen, Town Attorney  

 

Cc: Connie Hoffmann, Town Manager 

 

Date: April 3, 2013 

 

Re: Article VII “Planning and Zoning”: Summary of Changes to Consider in April and 

Changes Already Approved 
 

 

At its March 21 meeting, the Board received and reviewed a powerpoint presentation 

prepared by the Town Planner, Town Engineer and me, which attempted to provide better 

understanding of how the Charter height limits are actually implemented based on federal law, 

Florida law and Town Code.  This information was intended to assist the Board in determining 

how it wishes to proceed on the last two issues it has identified in Article VII of the Charter, 

which are as follows: 

 

1.  Height: Apply 44 feet only to the business and multifamily areas of Town, and leave 

the remaining single family and duplex areas at 33 feet.  Describe these areas 

geographically, so that they will not be affected by future changes in zoning.  The 33 foot 

limit applies to all areas currently zoned RS-4, R-5, RS-5 and RD-10, with the exception 

of the RD-10 properties located between the Silver Shores Waterway and Sea Grape 

Drive, south of Marine Court to Hibiscus Avenue.  Properties are still subject to lower 

height limits in the Code of Ordinances, as is the case currently.   

 

2. Town Commission powers to amend Code: Delete all limits (currently, the Charter 

prevents the Town Commission from being able to create a new zoning district, rezone 

for another use, or add a use to a zoning district, as other commissions may do).  

 

The Board decided to defer further discussion of these two issues to its April meeting.  

The Board needs to discuss the issues, and decide how it wishes to proceed. 

 

The Charter Review Board already voted to forward some of the proposed changes to 

Article VII “Planning and Zoning” to the Town Commission for its review in January and 

March, as summarized below: 
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A.  Plain English Version.  Regardless of whether any substantive changes are made to Section 

7.1, the Board proposes to adopt the “plain English” version of that section, which attempts to 

translate and clarify Section 7.1.  Adopted 6-0. 

 

B. Substantive Changes.  The Board also proposes to adopt the following substantive changes, 

which have been drafted based on the plain English version of Section 7.1. 

 

1.  First floor uses: Instead of listing the uses allowed for first floors of taller buildings, 

allow any nonhabitable uses permitted by the applicable zoning district.  Approved in 

March 5-1. 

2.  Redundant provisions: Remove provisions that are already true as a matter of law 

(e.g., the Town Commission cannot amend the Charter directly - only a vote of the people 

can amend the charter.)  Adopted 6-0. 

3. Parking: Delete parking regulations from the Charter.  Adopted 6-0. 

4. Rooftop solar panels: Add solar panels to the list of rooftop equipment that is exempt 

from the four foot height limit, along with air conditioning, elevator, and other similar 

equipment.  Adopted 5-0, 1 abstention. 

5. Preservation of nonconforming setbacks:  Allow reconstruction of building with 

nonconforming setbacks, in addition to the preservation of nonconforming height and 

square footage already in the Charter. Adopted 5-1. 

 

  

 









At the Charter Review Board’s March meeting, based on the fact that 
the AO FIRM zone regulations are dependent upon the height of the 
adjacent grade, Commissioner Silverstone asked whether the Town had 
specific regulations to limit the amount of fill on a property.  We have 
researched this question and found that the code regulates the 
elevation of filled land in Section 30-313 (p) which states: 
 

Elevation of filled land. There shall be no land 
filled or elevated resulting in the elevation of the 
area in question above the natural elevation of the 
adjacent ground surface without first obtaining the 
approval of the Floodplain Administrator. In order 
to obtain review and approval by the Floodplain 
Administrator the applicant must first obtain the 
following:  
 
\(1\) A description of the extent to which any 

watercourse will be altered or relocated as a 
result of the proposed development; 
 

\(2\) A depiction of the elevation in relation to the 
adjacent property; and 

 
\(3\) Engineering calculations confirming that 

stormwater runoff will be retained on-site and 
that the proposed development will not create 
flooding issues on adjacent properties. 

 
We understand from the Town’s Engineer, who serves as the Town’s 
floodplain administrator, that as a practical matter, it would be 
extremely expensive to meet the requirements of 30-313 (p) (3) if you 
are trying to substantially raise the height of the adjacent building by 
raising the elevation of the lot. 
 



If you have further questions, please contact me or inquire at the next 
Charter Review Board meeting. 
 
Thank you, 
 
Linda 
 
LINDA CONNORS 
Town Planner 
4501 N. OCEAN DRIVE,  
LAUDERDALE-BY-THE-SEA, FL 33308 
Phone: 954-640-4213 • Fax: 954-634-4654  
www.lbts-fl.gov • lindac@lbts-fl.gov 
 

The image cannot be displayed. Your computer may not have enough memory to open the image, or the image may have been  
corrupted. Restart your computer, and then open the file again. If the red x still appears, you may have to delete the image and then 
insert it again.



Town of Lauderdale-By-The-Sea
Summary of FEMA Flood 
Hazard, Code and Charter Hazard, Code and Charter 

Requirements Affecting Height



Purpose

• Summarize the impact of FEMA Flood Hazard Areas on the 
requirement for minimum finished floor elevation for 
habitable buildings.

• Using Plain English Version, explain how the minimum 
finished floor elevation relates to the maximum allowable finished floor elevation relates to the maximum allowable 
building height.

• Provide information as requested to guide the Board’s 
discussion of how the height regulations(FEMA, Town Code 
and Charter) jointly regulate the height to which you can 
build.



Flood Hazard Areas – Summary

FEMA – Flood Control Requirement

• Minimum finished floor elevation must be at or above the base 
flood elevation defined by each FEMA Flood Hazard Area.

Town Code – Flood Control Requirement

• Minimum finished floor elevation must be at least 24 inches above 
the elevation of the crown of the road – but Charter states that the elevation of the crown of the road – but Charter states that 
Code requires 18 inches above the crown of road.

Charter

• The Charter does not establish its own minimum finished floor 
elevation requirement. It refers to each of the two standards above 
and FL Building Code.



Town Code Definitions

Section 30-20(4), Town Code  
• Grade. For the purpose of calculating building height or structure, 

grade level shall mean 24 inches above the crown of the highest 
adjoining road. . . . 

• Grade level, established. The lowest habitable first floor elevation 
permitted by the regulations of all local, County, State and Federal 
government agencies having jurisdiction over the subject property. 

• Height. The height of a building or structure is measured from 
grade level to the highest point of a flat roof or to the average 
median level between the fascia and peak of a gable or hip roof.



Town Code Ch 9 Provisions for 
Flood Hazard Reduction

• Buildings must be at least as high as the base 
flood elevation, or the depth required by the 
AO Zone designation (in Town, this is 2’ to 3’ AO Zone designation (in Town, this is 2’ to 3’ 
above the adjacent elevation, which is 
generally an elevation similar to 24” above the 
crown of the road).



Florida Building Code

• Incorporates and follows Federal flood 
regulatory concepts



How to Apply Standards for Height
Charter Section 7.1 (1) (b) and (c)

• In general, the highest required level applies.

• For buildings after March 2006, the Charter currently 
measures height from grade in the FL Building Code ORmeasures height from grade in the FL Building Code OR
the Town Code limit OR the minimum finished floor 
elevation under Federal or Florida Law.

• For older buildings, the Charter currently measures 
height from grade in the FL Building Code OR the Town 
Code limit .



What is Finished Floor Elevation?

• The Board has inquired as to what minimum 
finished floor elevation under Florida or Federal 
Law means as it is used in the Charter.

• Florida Law does not establish a separate • Florida Law does not establish a separate 
minimum finished floor elevation – the Building 
Code references Federal flood regulations

• Federal Law establishes minimum finished floor 
elevation by mapping properties in the Town 
(FEMA Hazard Areas)



• FEMA Flood Insurance Rate Maps (FIRM) identify Special Flood 
Hazard Areas (SFHA)

• SFHA are defined as the area that will be inundated by the flood 
event having a 1-percent chance of being equaled or exceeded in 
any given year.

• The 1-percent annual chance flood is also referred to as the base 

FEMA Regulations

• The 1-percent annual chance flood is also referred to as the base 
flood or 100-year flood.

• Structures located within SFHA must obtain NFIP flood insurance.

• Minimum finished floor elevation is determined by which SFHA the 
property is located within on the FIRM maps.



FIRM Maps Changing

• FEMA had drafted new FIRM maps, which are 
under review.  There is not a set time for 
adoption of these new FIRM maps.

• In the current draft available to the Town, the 
SFHA areas in Town have not significantly 
changed from the current FIRM maps.



Proposed FEMA Map



FEMA Flood Hazard Areas – Summary

Current FEMA Flood Hazard Areas mapped within 
Town Limits include:

• Zone X

• Zone AE 

• Zone AO 

• Zone VE



FEMA Flood Hazard Areas – Overview of Town Limits



FEMA Flood Hazard Areas – Zone X Summary

• Zone X is only subject to moderate flood hazard.  These are 
the areas between the limits of the base flood and the 0.2-
percent-annual-chance (500-year) flood.

• NFIP Flood Insurance not required.

• No base flood elevation is established by FEMA for buildings.

• FEMA does not regulate in this area; therefore minimum 
finished floor elevation must only meet Town Code 
requirements (at least 24 [18 in Charter] inches above crown 
of road elevation).



FEMA Flood Hazard Areas – Zone X Map



Zone X: Measurement of Height

35’ = 33’ height limit + 24” above crown of road



FEMA Flood Hazard Areas – Zone AE Summary

• Zone AE is a flood hazard area.  These areas are subject to 
inundation by the 1-percent-annual-chance (100-year) flood.

• NFIP Flood Insurance is required.

• Base flood elevation established by FEMA. Finished floor 
elevation of buildings must be at least at base flood elevation.  
The Town has two AE zones, AE-6  (required 6’ elevation) and The Town has two AE zones, AE-6  (required 6’ elevation) and 
AE-7 (required 7’ elevation). 

• Therefore, the finished floor elevation of buildings in Town 
must meet higher of FEMA’s base flood elevation or Town 
Code requirements (at least 24 [18 in Charter] inches above 
crown of road elevation).  



FEMA Flood Hazard Areas – Zone AE Map



Zone AE: Measurement of Height

39’ = 33’ height limit + AE-6 required elevation 

40’ = 33’ + AE-7 required elevation

35’ = 33’ height limit + 24” above crown 
of road



FEMA Flood Hazard Areas – Zone AO Summary

• Zone AO is a flood hazard area. 

• NFIP Flood Insurance required.

• Average flood depths established by FEMA.  Base flood 
elevation determined by average flood depth above elevation 
of site.

• Therefore, the finished floor elevation of buildings in Town 
must meet greater of FEMA base flood elevation or Town 
Code requirements (at least 24 [18 in Charter] inches above 
crown of road elevation).



FEMA Flood Hazard Areas – Zone AO Map



FEMA Flood Hazard Areas – Zone AO Map



Zone AO: Measurement of Height

X = 33’ height limit  + Y
(X = Permissible Building Height)
(Y = Required Additional Elevation Above 
Adjacent Grade (2’ or 3’))

35’ = 33’ height limit + 24” above 
crown of road



FEMA Flood Hazard Areas – Zone VE Summary

• Zone VE is a flood hazard area.

• NFIP Flood Insurance required

• Base flood elevation established by FEMA

• Minimum finished floor elevation must meet greater of FEMA 
base flood elevation or Town Code requirements (at least 24 base flood elevation or Town Code requirements (at least 24 
[18 in Charter] inches above crown of road elevation)



FEMA Flood Hazard – Zone VE Map



FEMA Flood Hazard – Zone VE Map



Zone VE: Measurement of Height

35’ = 33’ height limit + 24” 
above crown of road

43’ = 33’ height limit + FEMA Base Flood 
Elevation in VE 10 = 10’



Questions
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(5 Dwelling Units)RS-5

Motel DistrictR-5
Planned Unit Development DistrictPUD

Residence, Apartments, Hotels, etc. (Multiple Dwelling)
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Residence, Apartments, Hotels, etc. (Multiple Dwelling)
(16 Dwelling Units)RM-16

Residence, Apartments, Hotels, etc. (Multiple Dwelling)
(15 Dwelling Units)RM-15

Residence, Single - Family Dwelling
(5 Dwelling Units)RS-5
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(4 Dwelling Units)RS-4

Business, Retail BusinessB-1
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Hotel, Motel, Apartment Hotel, Apartments (Hight - Rise)
(50 Dwelling Units)RM-50

Residence, Apartments, Hotels, etc (Multiple Dwellings)
(25 Dwelling Units)RM-25

Residence, Two- Family Dwelling (Duplex)
(10 Dwelling Units)RD-10

Unzoned AreaWater

Town Zoning District

Broward County Zoning Districts
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Article VII. PLANNING AND ZONING.   

Sec. 7.1. - Maximum height for buildings established; referendum vote required for 

increases in zoned residential-district height limits. 

 

(1) Limit on height and number of stories of buildings.  

 

(a) Definition. For purposes of this section, the following definitions shall apply. 

 

(i) “Roofline” is defined as follows: 

(A) the highest point on a flat roof, or  

(B) the median elevation between the peak of a sloped roof and the lowest 

edge of the sloped roof. 

 

 (ii) “Grade” means as the highest of the following three alternatives: 

(A) grade as defined in the Florida Building Code, or 

(B) the level of the crown of the adjacent road plus eighteen inches, or 

(C) the minimum elevation for a habitable, finished floor permitted under 

applicable federal or Florida state regulations. 

 

(iii) “Height” shall be measured from grade to the roofline.   

 

(iv) “Business and multifamily areas” shall mean those areas not defined as 

single-family and duplex areas. 

 

(v) “Single-family and duplex areas” shall mean the following: 

 

(A) South of Pine Avenue: 

(I) the area bounded by the Intracoastal Waterway on the west, the 

properties fronting Seagrape Drive on the east, and Harbor Drive 

on the south, excluding Blocks M and H and Lots 1 and 2 of Block 

14 of the Silver Shores Section of Lauderdale-By-The-Sea Unit B, 

and 

(II) the area bounded by the Intracoastal Waterway on the west, the 

southern boundary of the Town on the south, Basin Drive on the 

north, and bounded by the following streets or properties on the 

east, listed from north to south: Block G of Silver Shores 

Subdivision; Silver Shores Waterway; Silver Shores Unit A Block 

6, Lot 8; Tropic Drive; and Thomas Way, including all lots 

fronting on Imperial Lane. 

 

(B) North of Pine Avenue: the areas included in the following 
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(I) Terra Mar Island Estates, including the First and Second 

Additions, and 

(II) Lots 1-16 on Sunset Lane, and  

(III) Palm Club, and  

(IV) Bel-Air and Bel-Air Isle. 

 

(b) Limits applicable to business and multi-family areas.buildings constructed on or prior 

to March 20, 2006.  All buildings in business and multi-family areas shall have no more 

than four stories and shall not exceed 44 feet.  The number of stories and the height shall 

be measured from grade to the roofline.  As used in this subsection (1)(b), “grade” is 

defined as the higher of the following two alternatives: 

(i) grade as defined in the Florida Building Code, or 

(ii) the level of the crown of the adjacent road plus eighteen inches. 

 

 (c)  Limits applicable to single family and duplex areas buildings constructed after 

March 20, 2006.  All buildings in single family and duplex areas shall not exceed 33 feet 

in height.  The height shall be measured from the highest of the following locations to the 

roofline:   

(i) grade as defined in the Florida Building Code, or 

(ii) the level of the crown of the adjacent road plus eighteen inches, or 

(iii) the minimum elevation for a habitable, finished floor permitted under 

applicable federal or Florida state regulations. 

 

(d) Measurement of height of roof structures.  The following are excluded from the 

measurements of height under subsections (b) and (c): 

(i) bulkheads and penthouses used solely to enclose stairways,  

(ii) tanks,  

(iii) elevator machinery or shafts, and 

(iv) ventilation or air conditioning apparatus, and 

(v) solar panels.  

 

All other roof structures, including parapet walls, are permitted to exceed the applicable 

height limit by up to four feet. 

 

(e) Preservation of more restrictive Code provisions. The height limits established herein 

supersede any existing zoning ordinance or land development regulation to the extent that 

it establishes any greater maximum building height limit.  This section shall not be 

construed to affect any existing zoning ordinance or land development regulation that 

establishes any lower maximum building height limit. 

 

(f) Prohibition on Town Commission granting variances or amending by ordinance.  The 

Town Commission may not increase, by ordinance or by variance, the height limits 

established herein. 
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(2) Limits on use of stories and parking for buildings over three stories or 33 feet in height.  

Buildings over three stories or 33 feet in height are subject to the following limitations. 

 

(a) Definitions.  For purposes of this section, the following definitions shall apply. 

(i) “At grade” means that the floor is at or below grade and the ceiling is above 

grade, or that the floor and ceiling are both above grade.  

(ii) “Non-habitable” means not being used as a home or place of abode. 

 

(b) (a) Level of first story.  The first story shall be at grade.  “At grade” means that the 

floor is at or below grade and the ceiling is above grade, or that the floor and ceiling are 

both above grade.  

  

(c) (b) Use in residential zoning districts.  At least one half of the square footage of the 

first story must be used for parking.  The remainder of the first story may only be used 

for uses that are non-habitable.  one or more of the following uses: 

1. parking, either with or without toll collection booths, 

2. storage, 

3. refuse,  

4. security,  

5. registration,  

6. maintenance,  

7. access, either with or without a lobby. 

 

(c) Use in business zoning districts.  The first story may be used for any of the uses listed 

in (b).  It may also be used for commercial uses if the Code-required off-street parking is 

provided on or adjacent to the property. 

 

(d) Underground stories.  Underground stories are allowed, but their uses are limited to 

nonhabitable uses. in accordance with the applicable zoning district, as detailed above in 

(b) and (c). 

 

(e) Off-site parking.  If the Code required parking is not provided on the property, the 

building must have dedicated off-street parking adjacent to the property.   

 

(f)  Back-out parking.  All parking must be designed to allow parked vehicles to leave the 

parking space without having to back out into traffic. 

 

(g) Prohibition on Town Commission granting variances or amending by ordinance.  The 

Town Commission may not increase, by ordinance or by variance, the use and parking 

requirements established herein. 

 

(3)  Nonconforming buildings.   
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(a) Definition.  For purposes of this section, nonconforming buildings means all buildings 

within the Town that were legally in existence on March 20, 2006, and that either: 

(i) exceed the applicable height limit established in (1) or 

(ii) fail to comply with the use requirements of (2). 

 

(b) Limitation on replacement of nonconforming buildings.   

 

(i)  Definitions.   

(A) "Habitable story" means any story or part thereof that is used as a 

home or place of abode, either permanent or temporary, by one (1) or 

more persons.  

(B) “Habitable square feet” means any square footage that is used as a 

home or place of abode, either permanent or temporary, by one (1) or 

more persons. 

(C) “Replacement building” means a new building that is allowed to be 

constructed without full compliance with this section, as provided herein. 

 

(ii) Eligibility.  Nonconforming buildings generally must come into compliance 

with this section if replaced.  However, a nonconforming building may be 

replaced with a replacement building if either: 

(A) Destruction. The existing non-conforming building has been 

destroyed by fire, natural disaster, or other act of God, and construction of 

the replacement building is commenced within twelve (12) months of the 

date of destruction; or 

(B) Redevelopment. The existing non-conforming building is 

demolished as part of a Town approved redevelopment of the property; 

and construction of the replacement building is commenced within six (6) 

months of the date of site plan approval. 

 

(iii) Procedure.  The property owner must apply for and receive Town approval of 

a site plan depicting the replacement building (prior to planned demolition, if 

any).   

 

(iv) Use and parking.  The replacement building must comply, where applicable, 

with the restrictions on use and parking of subsection (2). 

 

(v) Extensions of time.  The applicant may seek one (1) or more six (6) month 

extensions to the time periods for commencement of construction of a 

replacement building from the Town Commission by submitting a written 

application to the Town Clerk prior to the expiration of the original (or extended) 

timeframe.  
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(vi) Height.  The maximum allowable height of any replacement building shall 

not exceed the original height of the non-conforming building which it replaces, 

plus any additional height which (because of the requirements of state or federal 

law, or because of the restrictions on use established in paragraph (2)) may be 

necessary to obtain the same number of habitable stories as was contained in the 

original non-conforming building. The Town Commission may not increase, by 

ordinance or by variance, the height limits established herein. 

 

(vii) Square footage.  The maximum allowable square footage of any replacement 

building shall not exceed the original square footage of the non-conforming 

building which it replaces, plus any additional square footage which (because of 

the requirements of state or federal law, or because of the restrictions on use 

established in paragraph (2)) may be necessary to obtain the same number of 

habitable square feet as was contained in the original non-conforming building. 

The Town Commission may not increase, by ordinance or by variance, the square 

footage limits established herein. 

 

(viii)  Setbacks.  The setbacks of any replacement building shall not exceed the 

original setbacks of the non-conforming building which it replaces. 

 

(viii) (ix)  Reductions in size.  A replacement building may be shorter or have 

fewer square feet than the original nonconforming building without coming fully 

into compliance with this section. 

 

(4) Resident standing to enforce.  Every resident of the Town shall have the standing to enforce 

the maximum building height limits and the maximum allowable square footage established in 

this section of the Charter by bringing a lawsuit in equity seeking mandamus and prohibition.  

This section shall not be construed to: 

(a) create a cause of action at law for money damages, or  

(b) authorize a court of equity to award money damages as an incident to equitable relief, 

or  

(c) authorize an award of attorney's fees to the prevailing party or to any other party. 

 

(5) Limit on Town Commission power to amend land development regulations 

 

(a) Definition.  “Residential zoning districts” shall include but not be limited to, R-5, RS-

4, RS-5, RD-10, RM-15, RM-16, RM-25 and PUD in the Town's land development code 

as of March 20, 2006. 

(b) Referendum required. A referendum vote, in the manner established in Article IV, 

Section 4.7 of this Charter for the repeal or amendment of initiated ordinances, is 

required to make the following changes to the Town’s land development regulations: 

(i) Residential zoning district height limits.  The maximum height limits 

established for residential zoning districts may be increased only by a referendum. 
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(ii) Rezoning of districts to another use.  A property in a residential zoning district 

may be rezoned to a different zoning district only by a referendum. 

(iii) Creation of new categories of zoning. New zoning districts, including all the 

regulations related to those districts, may be adopted only by a referendum.   

(iv)  Addition of uses to a zoning category.  New uses may be added to existing 

residential zoning districts only by a referendum. 

 

(6) Limitation on amendments to this section of the Charter by the voters. This section of the 

Charter may be amended or repealed only by a majority vote of the registered voters of the Town 

at a referendum election held either on the same day as a regularly scheduled November general 

election or a March municipal general election. If a provision of this section of the Charter is 

finally adjudged by a court of competent jurisdiction, after all appeals have been exhausted, to 

violate the State or Federal Constitution or any valid state or federal law, then a special election 

may be held for the sole purpose of correcting, to the minimum practicable extent, such 

violation.  Such special election may be held on a different day, or may be conducted by mail.  

 

(7) Preservation of stricter Code provisions.  Pending amendment of any portion or portions of 

the Town's Code of Ordinances inconsistent with this section of the Charter, the more stringent 

provisions of this section shall apply.  
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Current Text Comments re Bolded Language in Current Text Plain English version 

 (1) No building within the jurisdictional 
boundaries of the Town, as they existed on 
March 20, 2006, shall have more than four (4) 
stories above grade, and the maximum height of 
buildings within the Town that have four (4) stories 
above grade shall be forty-four (44) feet above 
grade, as defined in the Florida Building Code, or 
above a horizontal plane eighteen inches above the 
crown of the roadway at the highest point adjoining 
the property on which the building is located, 
whichever of those two levels is higher. The 
maximum height for all other buildings within the 
Town shall be thirty-three (33) feet  

(a) Above grade, as defined in the Florida 
Building Code, or 
(b) Above a horizontal plane eighteen inches 
above the crown if the roadway at the highest 
point adjoining the property on which the building 
is located, or  
(c) Above the minimum elevation for a 
habitable, finished floor permitted under applicable 
federal or Florida state regulations, 

Whichever of those three levels is highest. Height 
shall be measured from the applicable base level 
specified above to the highest point on a flat roof, or 
to the median elevation between the peak of a 
sloped roof and the lowest edge of the sloped roof.  

 

 

 

A grammatically correct reading of the first 

sentence of (1) would construe the date to apply 

to the Town boundaries and not to a building, 

because the clause incorporating the date uses 

the plural form as does the reference to 

boundaries.  However, such an interpretation 

would not be meaningful.  The Town boundaries 

have not changed since 2006; they are the 

current Town limits.  Moreover, no annexation 

areas are adjacent to the Town, so it is not 

readily apparent how such a distinction could 

ever matter, unless the Town were somehow to 

merge with an adjacent municipality and still 

remain a Town.  Also, such an interpretation 

essentially nullifies the second part of (1) 

referring to “all other buildings,” because 

there are no buildings within the control of the 

Town’s charter which are not in the Town 

boundaries. This violates a principle of 

statutory construction: that the interpretation 

should give effect to every part of the language 

if possible. 

Therefore, it appears that this section could be 

construed so that the first part applies to 

buildings in existence on March 20, 2006, and 

the second part applies to buildings that are 

constructed after that date.  This 

interpretation is reflected in the Plain English 

(1) Limit on height and number of stories of buildings.  

(a) Definition. For purposes of this section, “roofline” is 
defined as follows: 

(i) the highest point on a flat roof, or  
(ii) the median elevation between the peak of a sloped roof 
and the lowest edge of the sloped roof. 

(b) Limits applicable to buildings constructed on or prior to March 20, 
2006.  All buildings shall have no more than four stories and 
shall not exceed 44 feet.  The number of stories and the 
height shall be measured from grade to the roofline.  As used 
in this subsection (1)(b), “grade” is defined as the higher of 
the following two alternatives: 

(i) grade as defined in the Florida Building Code, or 
(ii) the level of the crown of the adjacent road plus eighteen 
inches. 
 

 (c)  Limits applicable to buildings constructed after March 20, 2006.  
All buildings shall not exceed 33 feet in height.  The height 
shall be measured from the highest of the following locations 
to the roofline:   

(i) grade as defined in the Florida Building Code, or 
(ii) the level of the crown of the adjacent road plus eighteen 
inches, or 
(iii) the minimum elevation for a habitable, finished floor 
permitted under applicable federal or Florida state 
regulations. 
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In accordance with the Florida Building Code, 
bulkheads and penthouses used solely to enclose 
stairways, tanks, elevator machinery or shafts or 
ventilation or air conditioning apparatus shall not be 
included in determining building height; all other 
roofs structures, including parapet walls, shall not 
exceed four feet in height above the maximum 
allowed building height. 

*     *     *     * 

(8) The maximum building height limit 
established in paragraph (1), above, of this 
section of the Charter, supersedes any existing 
zoning ordinance or land development regulation to 
the extent that said zoning ordinance or land 
development regulation establishes anywhere within 
the Town a maximum building height limit greater 
than that established in paragraph (1), above, of this 
section of the Charter, but nothing in this section of 
the Charter shall be construed to supersede, modify 
or repeal any existing zoning ordinance or land 
development regulation that establishes anywhere 
within the Town a maximum building height limit 
lower than that established in paragraph (1), above, 
of this section of the Charter. 

(9) The Town Commission may not increase, by 
ordinance or by variance, the maximum building 
height limits established in paragraphs (1) and (5), 
. . .  

 

 

 

 

version of this section. 

The heights in (1) are addressed further in (8)-

(9).  For clarity, those provisions have been 

added to (1), so all related matters are in the 

same subsection. 

Redevelopment of certain legal nonconforming 

structures is addressed in greater detail in 

subsection (3).  The height limit of three 

stories or 33 feet was first created by the 

voters in 1973 and the majority of the more 

detailed height, use and parking restrictions 

were created in 1998.  Further limits were added 

in 2006.  Therefore, an individualized analysis 

of a particular structure would be necessary in 

order to determine whether it or its use are 

legally non-conforming, based on the date of 

construction, the nature of the nonconformity 

and whether or not it is located in the 

annexation area.      

The section (9) limitations on the Town 

Commission’s powers to change these provisions 

are already applicable as a matter of law.  Only 

a vote of the people can change the charter, so 

(f) of the Plain English version could be 

omitted. 

(d) Measurement of height of roof structures.  The following are 
excluded from the measurements of height under subsections 
(b) and (c): 

(i) bulkheads and penthouses used solely to enclose 
stairways,  
(ii) tanks,  
(iii) elevator machinery or shafts, and 
(iv) ventilation or air conditioning apparatus.  

 
All other roof structures, including parapet walls, are 
permitted to exceed the applicable height limit by up to four 
feet. 
 
(e) Preservation of more restrictive Code provisions. The height limits 
established herein supersede any existing zoning ordinance or 
land development regulation to the extent that it establishes 
any greater maximum building height limit.  This section shall 
not be construed to affect any existing zoning ordinance or 
land development regulation that establishes any lower 
maximum building height limit. 
 
(f) Prohibition on Town Commission granting variances or amending by 
ordinance.  The Town Commission may not increase, by 
ordinance or by variance, the height limits established herein. 
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(2) In any building within the Town that has more 
than three (3) stories above grade, the first story 
shall be at grade level and shall be used for parking, 
either with or without toll collection booths. The first 
story may also be used for storage, refuse, security, 
registration, maintenance, and/or access, either with 
or without a lobby, provided that at least one-half 
(½) of the square footage of the first story is used for 
parking. Only within districts of the Town zoned for 
business ("B") use, the first story of buildings having 
more than three (3) stories above grade may also 
be devoted to non-residential commercial uses, 
provided that dedicated parking required by Town 
ordinance or code for the proposed buildings is 
provided off-street at a location on or adjacent to the 
property on which the buildings are situate, and 
designed so as to enable the parked vehicles to 
egress the parking space without having to back out 
into traffic. In any building within the Town that has 
more than three (3) stories above grade, the first 
story shall be restricted to the above enumerated 
uses, and may be used for no other purpose 
whatsoever. For the purposes of this provision of the 
Charter, a story is at grade level if its floor is at or 
below grade and its ceiling is above grade; a story 
that is at grade level is also above grade. Nothing in 
this paragraph shall be construed so as to prohibit 
any building within the Town that has more than 
three (3) stories above grade from also having one 
(1) or more subterranean stories below grade, 
provided, however, that in any building within the 
Town that has more than three (3) stories above 
grade, all subterranean stories shall be subject to 
the same restrictions on use as are established in 
this paragraph for the first story.  

This section refers to “any building.” Below 

in this section it talks about “proposed 

buildings.”  A later section addresses existing 

nonconforming buildings that are redeveloped.  

The scope is unclear.  For the Plain English 

version, the interpretation that this section 

applies to “any building” is utilized. 

This section contains details that are usually 

found in a Code. 

This section could be greatly simplified by 

stating that uses of first stories are limited 

to whatever non-habitable uses are allowed by 

the zoning district.  But that clarification 

would broaden the scope of the listed uses for 

residential zoning districts. 

The section (9) limitations on the Town 

Commission’s powers to change these provisions 

are already applicable as a matter of law.  Only 

a vote of the people can change the charter, so 

(g) of the Plain English version could be 

omitted. 

 

(2) Limits on use of stories and parking for buildings over three stories or 
33 feet in height.  Buildings over three stories or 33 feet in 
height are subject to the following limitations. 

(a) Level of first story.  The first story shall be at grade.  “At 
grade” means that the floor is at or below grade and the 
ceiling is above grade, or that the floor and ceiling are both 
above grade.   

(b) Use in residential zoning districts.  At least one half of the 
square footage of the first story must be used for parking.  
The remainder of the first story may only be used for one or 
more of the following uses: 

1. parking, either with or without toll collection booths, 
2. storage, 
3. refuse,  
4. security,  
5. registration,  
6. maintenance,  
7. access, either with or without a lobby. 

 
(c) Use in business zoning districts.  The first story may be used 
for any of the uses listed in (b).  It may also be used for 
commercial uses if the Code-required off-street parking is 
provided on or adjacent to the property. 

 
(d) Underground stories.  Underground stories are allowed, but 
their uses are limited in accordance with the applicable 
zoning district, as detailed above in (b) and (c). 
 
(e) Off-site parking.  If the Code required parking is not 
provided on the property, the building must have dedicated 
off-street parking adjacent to the property.   
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(9) The Town Commission may not increase, by 
ordinance or by variance, the maximum building 
height limits established in paragraphs (1) and (5), 
above, of this section of the Charter, nor may the 
Town Commission modify, amend or repeal, by 
ordinance or by variance, the restrictions on use 
established in paragraph (2), above, or the 
provisions for parking availability established in 
paragraphs (2), (3) or (5), above, of this section of 
the Charter,  

(f)  Back-out parking.  All parking must be designed to allow 
parked vehicles to leave the parking space without having to 
back out into traffic. 
 
(g) Prohibition on Town Commission granting variances or amending 
by ordinance.  The Town Commission may not increase, by 
ordinance or by variance, the use and parking requirements 
established herein. 

(3) Buildings which exceed thirty three (33) feet 
above grade, and which exceed thirty three (33) feet 
above the horizontal plane eighteen inches above 
the crown of the roadway at the highest point 
adjoining the property on which the building is 
located, but which are nevertheless allowed under 
subparagraph (1)(c) of this Section, and which do 
not include a non-habitable first floor with ample 
parking as required by Town ordinance or code, in 
accordance with the number and type of units in 
those buildings, must have dedicated off-street 
parking at a location on or adjacent to the property 
on which the buildings are situate. Parking for 
buildings in this category must be designed so as to 
enable the parked vehicles to egress the parking 
space without having to back out into traffic.  

 

 

 

 

 

 

This has been combined into (2) in the plain 

English version. 

As noted in (1) above, (1)(c) is part of a 

section that may be interpreted to apply to 

buildings constructed after March 20, 2006.  (2) 

applies to any building, without a date 

restriction.  So what buildings are not “any 

building” that can be affected by this 

sentence? 

The reference to “units” suggests that this 

provision is intended to apply to residential 

buildings, but it nowhere states this 

explicitly.  It has been added as (2)(e) and (f) 

and applies to both residential and non-

residential uses.   

See (2)(e) above. 
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(4) All existing buildings within the Town that were 
legally in compliance with existing height and use 
restrictions on March 20, 2006, or were 
grandfathered on that date, but that either exceed 
the maximum building height limit established in 
paragraph (1), above, of this section of the Charter, 
or that fail to comply, where applicable, with the 
restrictions on use established in paragraph (2), 
above, of this section of the Charter, (hereinafter 
referred to as "Non-conforming Buildings") shall be 
considered legal, but non-conforming. 

(4) is just a definition, and the related 

regulations are in the following sections.  All 

of the related provisions of (4) and (5) have 

been combined into (3) of the Plain English 

version. 

(3)  Nonconforming buildings.   

(a) Definition.  For purposes of this section, nonconforming 
buildings means all buildings within the Town that were 
legally in existence on March 20, 2006, and that either: 

(i) exceed the applicable height limit established in (1) or 
(ii) fail to comply with the use requirements of (2). 

 

(5) Notwithstanding the maximum building height 
limit established in paragraph (1), above, of this 
section of the Charter, an existing non-conforming 
building may be replaced by a new nonconforming 
building when, and only when:  

(a) The existing non-conforming building has: 
(i) Been destroyed by fire, natural disaster, 
or other act of God; and 
(ii) The property owner has submitted and 
received Town approval of a site plan depicting 
the replacement building; and 
(iii) Construction of the replacement building 
is commenced within twelve (12) months of the 
date of destruction; or 

(b) The existing non-conforming building is: 
(i) Demolished as part of a Town approved 
redevelopment of the property; and 
(ii) Prior to demolition, the property owner 
has submitted and received Town approval of a 
site plan depicting the replacement building; and  
(iii) Construction of the replacement building 
is commenced within six (6) months of the date 
of site plan approval. 

 

The explicit statements about being able to 

build less than the maximum are not necessary 

because the charter provides for a maximum 

allowable amount, not a maximum required amount. 

The section (9) limitations on the Town 

Commission’s powers to change these provisions 

are already applicable as a matter of law.  Only 

a vote of the people can change the charter, so 

those parts of (vi) and (vii) of the Plain 

English version could be omitted. 

The phrase “Town approved redevelopment of the 

property” is not defined.  Standing alone, 

subsection (i) could indicate that basic site 

plan approval for redeveloping an existing non-

conforming building is all that is 

required.  However, subsection (ii) specifically 

addresses site plan approval.  This may mean 

that (a) the redevelopment approval referenced 

in subsection (i) is in addition to site plan; 

or, (b) based on the phrasing, subsection (ii) 

may simply be intended to establish the required 

timing of site plan approval in order to qualify 

(b) Limitation on replacement of nonconforming buildings.   

(i)  Definitions.   
A. "Habitable story" means any story or part thereof that 
is used as a home or place of abode, either permanent or 
temporary, by one (1) or more persons.  
B. “Habitable square feet” means any square footage that 
is used as a home or place of abode, either permanent or 
temporary, by one (1) or more persons. 
C. “Replacement building” means a new building that is 
allowed to be constructed without full compliance with 
this section, as provided herein. 

(ii) Eligibility.  Nonconforming buildings generally must 
come into compliance with this section if replaced.  
However, a nonconforming building may be replaced with a 
replacement building if either: 

A. Destruction. The existing non-conforming building 
has been destroyed by fire, natural disaster, or other act of 
God, and construction of the replacement building is 
commenced within twelve (12) months of the date of 
destruction; or 
B. Redevelopment. The existing non-conforming 
building is demolished as part of a Town approved 
redevelopment of the property; and construction of the 
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(c) The Town Commission may grant one (1) 
or more six (6) month extensions to the time 
periods for commencement of construction 
established in paragraphs (5)(a)(iii) and (5)(b)(iii), 
above, provided a written request for extension is 
filed with the Town Clerk prior to (in the case of a 
first request for extension) the expiration of the 
initial applicable time period for commencement of 
construction or prior to (in the case of a 
subsequent request for extension) the expiration 
of the most recent extension of the applicable time 
period for commencement of construction.  

(d) All new non-conforming buildings 
constructed pursuant to the provisions of either 
paragraph (5)(a) or (5)(b), above, shall comply, 
where applicable, with the restrictions on use 
established in paragraph (2), above, and the 
provisions for parking availability established in 
paragraph (3), above, of this section of the 
Charter.  

(e) The maximum allowable height of any 
new non-conforming building constructed pursuant 
to the provisions of either paragraph (5)(a) or 
(5)(b), above, shall not exceed the original height 
of the non-conforming building which it replaces, 
plus any additional height which (because of the 
requirements of state or federal law, or because of 
the restrictions on use established in paragraph 
(2), above, of this section of the charter) may be 
necessary to obtain the same number of habitable 
stories as was contained in the original non-
conforming building. Nothing in this section of 
the Charter shall be construed to prevent a 
new non-conforming building from being 
constructed to a lesser height or from containing 
fewer habitable stories than that of the original 

for redevelopment under this section – prior to 

demolition of the existing non-conforming 

building.  The second interpretation is applied 

in the “Plain English” version; the reference 

to Town approved redevelopment of the property 

is construed as an application, prior to 

demolition of the existing structure, for a site 

plan to redevelop the property, and not to a 

different form of approval. 

 

Under either interpretation, if site plan 

approval is obtained after demolition, the site 

would be treated as a vacant lot required to 

conform to all the requirements of the code and 

charter.   

 

replacement building is commenced within six (6) months 
of the date of site plan approval. 

(iii) Procedure.  The property owner must apply for and 
receive Town approval of a site plan depicting the 
replacement building (prior to planned demolition, if any).   

(iv) Use and parking.  The replacement building must comply, 
where applicable, with the restrictions on use and parking of 
subsection (2). 

(v) Extensions of time.  The applicant may seek one (1) or 
more six (6) month extensions to the time periods for 
commencement of construction of a replacement building 
from the Town Commission by submitting a written 
application to the Town Clerk prior to the expiration of the 
original (or extended) timeframe.  

(vi) Height.  The maximum allowable height of any 
replacement building shall not exceed the original height of 
the non-conforming building which it replaces, plus any 
additional height which (because of the requirements of 
state or federal law, or because of the restrictions on use 
established in paragraph (2)) may be necessary to obtain the 
same number of habitable stories as was contained in the 
original non-conforming building. The Town Commission 
may not increase, by ordinance or by variance, the height 
limits established herein. 

(vii) Square footage.  The maximum allowable square footage 
of any replacement building shall not exceed the original 
square footage of the non-conforming building which it 
replaces, plus any additional square footage which (because 
of the requirements of state or federal law, or because of the 
restrictions on use established in paragraph (2)) may be 
necessary to obtain the same number of habitable square 
feet as was contained in the original non-conforming 
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non-conforming building which it replaces. For the 
purposes of this provision of the Charter, the term 
"habitable story" means any story or part thereof 
that is used as a home or place of abode, either 
permanent or temporary, by one (1) or more 
persons.  

(f) The maximum allowable square footage 
of any new nonconforming building constructed 
pursuant to the provisions of either paragraph 
(5)(a) or (5)(b), above, shall not exceed the 
original square footage of the non-conforming 
building which it replaces, plus any additional 
square footage which (because of the 
requirements of state or federal law, or because of 
the restrictions on use established in paragraph 
(2), above, of this section of the Charter) may be 
necessary to obtain the same number of habitable 
square feet as was contained in the original non-
conforming building. Nothing in this section of 
the Charter shall be construed to prevent a 
new nonconforming building from being 
constructed either with less total square footage or 
with less habitable square footage than that of the 
original non-conforming building which it replaces. 
For the purposes of this section of the Charter, the 
term "habitable square footage" means the square 
footage of that portion of a building that is used as 
a home or place of abode, either permanent or 
temporary, by one (1) or more persons.  

building. The Town Commission may not increase, by 
ordinance or by variance, the square footage limits 
established herein. 

(viii)  Reductions in size.  A replacement building may be 
shorter or have fewer square feet than the original 
nonconforming building without coming fully into 
compliance with this section. 

 

(6) The maximum building height limits, the 
restrictions on use and the maximum allowable 
square footage, and the provisions governing 
parking established in paragraphs (1), (2), (3) and 
(5), above, of this section of the Charter, shall be 
applicable to all real property located within the 
boundaries of the Town as the boundaries exist 
on March 20, 2006.  

Again, a distinction is drawn based on the Town 

boundaries, which have not changed.  Therefore, 

the language applies to the entire Town (“all 

real property”).  This section seems to support 

the alternative interpretation of (1), that the 

date applies to the boundaries and not to the 

buildings.  However, if that interpretation 
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applies, the 33 foot provisions are nullified. 

Because the language does not add anything to 

the previous sections, it is not carried over 

into the Plain English version.  

(7) Every resident of the Town shall have the 
standing to enforce the maximum building height 
limits and the maximum allowable square footage 
established in paragraphs (1), (2) and (5), above, of 
this section of the Charter, by means of a suit in 
equity seeking either mandamus; prohibition; or any 
combination thereof, but nothing in this provision of 
the Charter shall be construed to either create a 
cause of action at law for money damages, or to 
authorize a court of equity to award money 
damages as an incident to equitable relief, or to 
authorize an award of attorney's fees to the 
prevailing party or to any other party.  

 

Paragraph (2) contains several use and parking 

restrictions, yet this language only refers to 

the height and square footage limits. 

(4) Resident standing to enforce.  Every resident of the Town shall 
have the standing to enforce the maximum building height 
limits and the maximum allowable square footage established 
in this section of the Charter by bringing a lawsuit in equity 
seeking mandamus and prohibition.  This section shall not be 
construed to: 

(a) create a cause of action at law for money damages, or  

(b) authorize a court of equity to award money damages as an 
incident to equitable relief, or  

(c) authorize an award of attorney's fees to the prevailing 
party or to any other party.  

(8) The maximum building height limit 
established in paragraph (1), above, of this 
section of the Charter, supersedes any existing 
zoning ordinance or land development regulation to 
the extent that said zoning ordinance or land 
development regulation establishes anywhere within 
the Town a maximum building height limit greater 
than that established in paragraph (1), above, of this 
section of the Charter, but nothing in this section of 
the Charter shall be construed to supersede, modify 
or repeal any existing zoning ordinance or land 
development regulation that establishes anywhere 
within the Town a maximum building height limit 
lower than that established in paragraph (1), above, 
of this section of the Charter.  

 

Because this relates to (1), it has been moved 

to (1). 
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(9) The Town Commission may not increase, by 
ordinance or by variance, the maximum building 
height limits established in paragraphs (1) and (5), 
above, of this section of the Charter, nor may the 
Town Commission modify, amend or repeal, by 
ordinance or by variance, the restrictions on use 
established in paragraph (2), above, or the 
provisions for parking availability established in 
paragraphs (2), (3) or (5), above, of this section of 
the Charter, nor may the Town Commission 
increase, by ordinance or by variance, the maximum 
allowable square footage established in paragraph 
(5), above, of this section of the Charter. The 
maximum height limits established for 
residential zoning districts including, but not 
limited to, R-5, RS-4, RS-5, RD-10, RM-15, RM-16, 
RM-25 and PUD in the Town's land development 
code as of March 20, 2006, may be increased, or 
such districts re-zoned for any other use 
whatsoever, only by a referendum vote of the 
registered voters of the Town in the manner 
established in Article IV, Section 4.7 of this Charter 
for the repeal or amendment of initiated ordinances. 
The Town may not create new categories of 
zoning without approval of such categories by a 
similar referendum vote; and all provisions of such 
new categories of zoning must be submitted to the 
voters for approval.  

 

The limitations on the Town Commission’s power 

to change provisions of this charter have been 

placed where each of those limitations are 

established in the Plain English version for 

clarity.  However, as noted above, they are not 

necessary because as a matter of law the Town 

Commission does not have this power. 

The limitations on the Town Commission’s 

ability to change the land development 

regulations are quite different.  The Commission 

does have this power, and these provisions limit 

that power.  They are placed in section (5) of 

the Plain English version. 

“Rezoned for any other use whatsoever” can be 

interpreted in different ways.  It modifies the 

word districts, not properties.  The phrase 

could refer to a complete rezoning of an entire 

zoning district, or to a rezoning of a property 

or multiple properties located in one district 

to another district.  For example, this could 

mean that the RM-25 district as a whole could 

not be changed to the B-1 district without a 

referendum.  Or it could mean that a particular 

property that is shown on the zoning map as RM-

25 could not be rezoned to B-1 without a 

referendum.  For purposes of this analysis, the 

plain English version applies the interpretation 

that it restricts the rezoning of individual 

properties to another zoning district. 

“Rezoned for any other use whatsoever” may 

also be interpreted to mean any change to the 

(5) Limit on Town Commission power to amend land development 
regulations.   

(a) Definition.  “Residential zoning districts” shall include but 
not be limited to, R-5, RS-4, RS-5, RD-10, RM-15, RM-16, 
RM-25 and PUD in the Town's land development code as of 
March 20, 2006. 

(b) Referendum required. A referendum vote, in the manner 
established in Article IV, Section 4.7 of this Charter for the 
repeal or amendment of initiated ordinances, is required to 
make the following changes to the Town’s land development 
regulations: 

(i) Residential zoning district height limits.  The maximum height 
limits established for residential zoning districts may be 
increased only by a referendum. 

(ii) Rezoning of districts to another use.  A property in a 
residential zoning district may be rezoned to a different 
zoning district only by a referendum. 

(iii) Creation of new categories of zoning. New zoning districts, 
including all the regulations related to those districts, may 
be adopted only by a referendum.   

(iv)  Addition of uses to a zoning category.  New uses may be 
added to existing residential zoning districts only by a 
referendum. 
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text of the regulations for a zoning district 

which adds a use not currently listed or removes 

a listed use, because either type of change 

would result in a different set of uses being 

available in that zoning district.  However, the 

language is expansive rather than restrictive -- 

“any other” (as in additional) use.” 

Therefore, the Plain English version applies the 

interpretation that the charter restricts the 

addition of uses to, but does not restrict the 

removal of uses from, a residential zoning 

district. 

“New categories of zoning” is also open to 

interpretation.  It is not limited to the 

residential zoning districts, as the other 

phrases are.  There are two kinds of zoning 

districts: overlay and regular.  A property can 

only have one regular zoning district; they are 

mutually exclusive.  Overlay districts, in 

contrast, are designed to preserve the regular 

underlying zoning district but modify certain 

aspects of it for certain properties in ways 

that are not suitable to the entire zoning 

district. For purposes of this analysis, the 

Plain English version applies the interpretation 

that a new category is a regular zoning district 

and not an overlay district. 
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(10) The maximum building height limits established 
in paragraphs (1) and (5), above, of this section of 
the Charter, may be increased only by an 
amendment to or by repeal of this section of the 
Charter. The restrictions on use established in 
paragraph (2), above, and the provisions governing 
parking availability established in paragraphs (2), (3) 
and (5), above, of this section of the Charter, may 
be modified, amended or repealed only by an 
amendment to or by repeal of this section of the 
Charter. The maximum allowable square footage 
established in paragraph (5), above, of this provision 
of the Charter, may be increased only by an 
amendment to, or by repeal of this section of the 
Charter. Except as expressly provided below, this 
section of the Charter may be amended or repealed 
only by means of a majority vote of the registered 
voters of the Town at a referendum election held 
either on the same day as a regularly scheduled 
November general election or on the same day as a 
regularly scheduled March municipal general 
election. The amendment or repeal of this section of 
the Charter at a special election held on a day other 
than a regularly scheduled November general 
election or on a day other than a regularly 
scheduled March municipal general election is 
expressly prohibited, except that a special election 
or special election by mail may be held to correct, to 
the minimum practicable extent, a provision 
adjudged by a court of competent jurisdiction to 
violate the State or Federal Constitution or any valid 
state or federal law, but only after such adjudication 
is affirmed on appeal. Amendments approved at a 
special election may include no elements not 
directly related to such court adjudication. 

The first three statements are true as a matter 

of law and need not be included. 

The limitations on how this section may be 

amended by the voters are meaningful, and are 

incorporated in the Plain English version. 

(6) Limitation on amendments to this section of the Charter by the 
voters. This section of the Charter may be amended or repealed 
only by a majority vote of the registered voters of the Town at 
a referendum election held either on the same day as a 
regularly scheduled November general election or a March 
municipal general election. If a provision of this section of the 
Charter is finally adjudged by a court of competent 
jurisdiction, after all appeals have been exhausted, to violate 
the State or Federal Constitution or any valid state or federal 
law, then a special election may be held for the sole purpose 
of correcting, to the minimum practicable extent, such 
violation.  Such special election may be held on a different 
day, or may be conducted by mail.  
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(11) These provisions of the Charter shall be 
effective immediately upon adoption by a majority of 
the registered voters of the Town voting in a 
referendum to amend the Charter so as to include 
these provisions. Upon adoption, the maximum 
building height limits, the restrictions on use, the 
maximum allowable square footage and the 
provisions governing parking availability established 
in paragraphs (1), (2), (3) and (5), above, of this 
section of the Charter, shall immediately apply to all 
real property located within the boundaries of the 
entire Town. Upon adoption of these provisions, and 
pending amendment of any portion or portions of 
the Town's Code of Ordinances inconsistent with 
this section of the Charter, the more stringent 
provisions of this section shall apply.  

This language is an effective date clause from 

the charter amendment in which these changes 

were adopted.  It no longer has applicability 

because the current charter already became 

effective.   

The final sentence is still meaningful because 

it addresses conflicting provisions of the Town 

Code. 

(7) Preservation of stricter Code provisions.  Pending amendment of 
any portion or portions of the Town's Code of Ordinances 
inconsistent with this section of the Charter, the more 
stringent provisions of this section shall apply.  
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PLAIN ENGLISH VERSION OF TOWN CHARTER  

ARTICLE VII. - PLANNING AND ZONING.   

 

Sec. 7.1. - Maximum height for buildings established; referendum vote required for 

increases in zoned residential-district height limits. 

(1) Limit on height and number of stories of buildings.  

(a) Definition. For purposes of this section, “roofline” is defined as follows: 

(i) the highest point on a flat roof, or  

(ii) the median elevation between the peak of a sloped roof and the lowest edge of the 

sloped roof. 

 

(b) Limits applicable to buildings constructed on or prior to March 20, 2006.  All buildings shall have 

no more than four stories and shall not exceed 44 feet.  The number of stories and the height 

shall be measured from grade to the roofline.  As used in this subsection (1)(b), “grade” is 

defined as the higher of the following two alternatives: 

(i) grade as defined in the Florida Building Code, or 

(ii) the level of the crown of the adjacent road plus eighteen inches. 

 

 (c)  Limits applicable to buildings constructed after March 20, 2006.  All buildings shall not exceed 

33 feet in height.  The height shall be measured from the highest of the following locations to 

the roofline:   

(i) grade as defined in the Florida Building Code, or 

(ii) the level of the crown of the adjacent road plus eighteen inches, or 

(iii) the minimum elevation for a habitable, finished floor permitted under applicable 

federal or Florida state regulations. 

 

(d) Measurement of height of roof structures.  The following are excluded from the measurements 

of height under subsections (b) and (c): 

(i) bulkheads and penthouses used solely to enclose stairways,  

(ii) tanks,  

(iii) elevator machinery or shafts, and 

(iv) ventilation or air conditioning apparatus.  

 

All other roof structures, including parapet walls, are permitted to exceed the applicable height 

limit by up to four feet. 
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(e) Preservation of more restrictive Code provisions. The height limits established herein supersede 

any existing zoning ordinance or land development regulation to the extent that it establishes 

any greater maximum building height limit.  This section shall not be construed to affect any 

existing zoning ordinance or land development regulation that establishes any lower maximum 

building height limit. 

(f) Prohibition on Town Commission granting variances or amending by ordinance.  The Town 

Commission may not increase, by ordinance or by variance, the height limits established herein. 

(2) Limits on use of stories and parking for buildings over three stories or 33 feet in height.  

Buildings over three stories or 33 feet in height are subject to the following limitations. 

(a) Level of first story.  The first story shall be at grade.  “At grade” means that the floor is at or 

below grade and the ceiling is above grade, or that the floor and ceiling are both above grade.   

(b) Use in residential zoning districts.  At least one half of the square footage of the first story must 

be used for parking.  The remainder of the first story may only be used for one or more of the 

following uses: 

1. parking, either with or without toll collection booths, 

2. storage, 

3. refuse,  

4. security,  

5. registration,  

6. maintenance,  

7. access, either with or without a lobby. 

 

(c) Use in business zoning districts.  The first story may be used for any of the uses listed in (b).  It 

may also be used for commercial uses if the Code-required off-street parking is provided on or 

adjacent to the property. 

(d) Underground stories.  Underground stories are allowed, but their uses are limited in 

accordance with the applicable zoning district, as detailed above in (b) and (c). 

(e) Off-site parking.  If the Code required parking is not provided on the property, the building 

must have dedicated off-street parking adjacent to the property.   

(f)  Back-out parking.  All parking must be designed to allow parked vehicles to leave the parking 

space without having to back out into traffic. 
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(g) Prohibition on Town Commission granting variances or amending by ordinance.  The Town 

Commission may not increase, by ordinance or by variance, the use and parking requirements 

established herein. 

(3)  Nonconforming buildings.   

(a) Definition.  For purposes of this section, “nonconforming buildings” means all buildings 

within the Town that were legally in existence on March 20, 2006, and that either: 

(i) exceed the applicable height limit established in (1) or 

(ii) fail to comply with the use requirements of (2). 

 

(b) Limitation on replacement of nonconforming buildings.   

(i)  Definitions.   

A. "Habitable story" means any story or part thereof that is used as a home or 

place of abode, either permanent or temporary, by one (1) or more persons.  

B. “Habitable square feet” means any square footage that is used as a home or 

place of abode, either permanent or temporary, by one (1) or more persons. 

C. “Replacement building” means a new building that is allowed to be 

constructed without full compliance with this section, as provided herein. 

(ii) Eligibility.  Nonconforming buildings generally must come into compliance with this 

section if replaced.  However, a nonconforming building may be replaced with a 

replacement building if either: 

A. Destruction. The existing non-conforming building has been destroyed by 

fire, natural disaster, or other act of God, and construction of the replacement 

building is commenced within twelve (12) months of the date of destruction; or 

B. Redevelopment. The existing non-conforming building is demolished as 

part of a Town approved redevelopment of the property; and construction of the 

replacement building is commenced within six (6) months of the date of site plan 

approval. 

(iii) Procedure.  The property owner must apply for and receive Town approval of a site 

plan depicting the replacement building (prior to planned demolition, if any).   

(iv) Use and parking.  The replacement building must comply, where applicable, with the 

restrictions on use and parking of subsection (2). 
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(v) Extensions of time.  The applicant may seek one (1) or more six (6) month extensions to 

the time periods for commencement of construction of a replacement building from the 

Town Commission by submitting a written application to the Town Clerk prior to the 

expiration of the original (or extended) timeframe.  

(vi) Height.  The maximum allowable height of any replacement building shall not 

exceed the original height of the non-conforming building which it replaces, plus any 

additional height which (because of the requirements of state or federal law, or because 

of the restrictions on use established in paragraph (2)) may be necessary to obtain the 

same number of habitable stories as was contained in the original non-conforming 

building. The Town Commission may not increase, by ordinance or by variance, the 

height limits established herein. 

(vii) Square footage.  The maximum allowable square footage of any replacement building 

shall not exceed the original square footage of the non-conforming building which it 

replaces, plus any additional square footage which (because of the requirements of state 

or federal law, or because of the restrictions on use established in paragraph (2)) may be 

necessary to obtain the same number of habitable square feet as was contained in the 

original non-conforming building. The Town Commission may not increase, by 

ordinance or by variance, the square footage limits established herein. 

(viii)  Reductions in size.  A replacement building may be shorter or have fewer square 

feet than the original nonconforming building without coming fully into compliance 

with this section. 

(4) Resident standing to enforce.  Every resident of the Town shall have the standing to enforce 

the maximum building height limits and the maximum allowable square footage established in 

this section of the Charter by bringing a lawsuit in equity seeking mandamus and prohibition.  

This section shall not be construed to: 

(a) create a cause of action at law for money damages, or  

(b) authorize a court of equity to award money damages as an incident to equitable 

relief, or  

(c) authorize an award of attorney's fees to the prevailing party or to any other party.  

(5) Limit on Town Commission power to amend land development regulations.   
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(a) Definition.  “Residential zoning districts” shall include but not be limited to, R-5, RS-4, RS-5, 

RD-10, RM-15, RM-16, RM-25 and PUD in the Town's land development code as of March 20, 

2006. 

(b) Referendum required. A referendum vote, in the manner established in Article IV, Section 4.7 

of this Charter for the repeal or amendment of initiated ordinances, is required to make the 

following changes to the Town’s land development regulations: 

(i) Residential zoning district height limits.  The maximum height limits established for 

residential zoning districts may be increased only by a referendum. 

(ii) Rezoning of districts to another use.  A property in a residential zoning district may be 

rezoned to a different zoning district only by a referendum. 

(iii) Creation of new categories of zoning. New zoning districts, including all the regulations 

related to those districts, may be adopted only by a referendum.   

(iv)  Addition of uses to a zoning category.  New uses may be added to existing residential 

zoning districts only by a referendum. 

(6) Limitation on amendments to this section of the Charter by the voters. This section of the 

Charter may be amended or repealed only by a majority vote of the registered voters of the 

Town at a referendum election held either on the same day as a regularly scheduled November 

general election or a March municipal general election. If a provision of this section of the 

Charter is finally adjudged by a court of competent jurisdiction, after all appeals have been 

exhausted, to violate the State or Federal Constitution or any valid state or federal law, then a 

special election may be held for the sole purpose of correcting, to the minimum practicable 

extent, such violation.  Such special election may be held on a different day, or may be 

conducted by mail. 

(7) Preservation of stricter Code provisions.  Pending amendment of any portion or portions of 

the Town's Code of Ordinances inconsistent with this section of the Charter, the more stringent 

provisions of this section shall apply. 



ARTICLE VII. - PLANNING AND ZONING.   

Sec. 7.1. - Maximum height for buildings established; referendum vote 

required for increases in zoned residential-district height limits. 
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(1) No building within the jurisdictional boundaries of the Town, as they existed on March 

20, 2006, shall have more than four (4) stories above grade, and the maximum height of 

buildings within the Town that have four (4) stories above grade shall be forty-four (44) feet 

above grade, as defined in the Florida Building Code, or above a horizontal plane eighteen 

inches above the crown of the roadway at the highest point adjoining the property on which the 

building is located, whichever of those two levels is higher. The maximum height for all other 

buildings within the Town shall be thirty-three (33) feet  

 

(a) Above grade, as defined in the Florida Building Code, or 

(b) Above a horizontal plane eighteen inches above the crown if the roadway at the 

highest point adjoining the property on which the building is located, or  

(c) Above the minimum elevation for a habitable, finished floor permitted under 

applicable federal or Florida state regulations, 

 

Whichever of those three levels is highest. Height shall be measured from the applicable base 

level specified above to the highest point on a flat roof, or to the median elevation between the 

peak of a sloped roof and the lowest edge of the sloped roof. In accordance with the Florida 

Building Code, bulkheads and penthouses used solely to enclose stairways, tanks, elevator 

machinery or shafts or ventilation or air conditioning apparatus shall not be included in 

determining building height; all other roofs structures, including parapet walls, shall not exceed 

four feet in height above the maximum allowed building height. 

  

(2) In any building within the Town that has more than three (3) stories above grade, the first 

story shall be at grade level and shall be used for parking, either with or without toll collection 

booths. The first story may also be used for storage, refuse, security, registration, maintenance, 

and/or access, either with or without a lobby, provided that at least one-half (½) of the square 

footage of the first story is used for parking. Only within districts of the Town zoned for business 

("B") use, the first story of buildings having more than three (3) stories above grade may also be 

devoted to non-residential commercial uses, provided that dedicated parking required by Town 

ordinance or code for the proposed buildings is provided off-street at a location on or adjacent to 

the property on which the buildings are situate, and designed so as to enable the parked vehicles 

to egress the parking space without having to back out into traffic. In any building within the 

Town that has more than three (3) stories above grade, the first story shall be restricted to the 

above enumerated uses, and may be used for no other purpose whatsoever. For the purposes of 

this provision of the Charter, a story is at grade level if its floor is at or below grade and its 

ceiling is above grade; a story that is at grade level is also above grade. Nothing in this paragraph 

shall be construed so as to prohibit any building within the Town that has more than three (3) 

stories above grade from also having one (1) or more subterranean stories below grade, provided, 

however, that in any building within the Town that has more than three (3) stories above grade, 

all subterranean stories shall be subject to the same restrictions on use as are established in this 

paragraph for the first story.  

 

(3) Buildings which exceed thirty three (33) feet above grade, and which exceed thirty three 

(33) feet above the horizontal plane eighteen inches above the crown of the roadway at the 
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highest point adjoining the property on which the building is located, but which are nevertheless 

allowed under subparagraph (1)(c) of this Section, and which do not include a non-habitable first 

floor with ample parking as required by Town ordinance or code, in accordance with the number 

and type of units in those buildings, must have dedicated off-street parking at a location on or 

adjacent to the property on which the buildings are situate. Parking for buildings in this category 

must be designed so as to enable the parked vehicles to egress the parking space without having 

to back out into traffic.  

 

(4) All existing buildings within the Town that were legally in compliance with existing 

height and use restrictions on March 20, 2006, or were grandfathered on that date, but that either 

exceed the maximum building height limit established in paragraph (1), above, of this section of 

the Charter, or that fail to comply, where applicable, with the restrictions on use established in 

paragraph (2), above, of this section of the Charter, (hereinafter referred to as "Non-conforming 

Buildings") shall be considered legal, but non-conforming. 

 

(5) Notwithstanding the maximum building height limit established in paragraph (1), above, 

of this section of the Charter, an existing non-conforming building may be replaced by a new 

nonconforming building when, and only when:  

 

(a) The existing non-conforming building has: 

(i) Been destroyed by fire, natural disaster, or other act of God; and 

(ii) The property owner has submitted and received Town approval of a site 

plan depicting the replacement building; and 

(iii) Construction of the replacement building is commenced within twelve 

(12) months of the date of destruction; or 

 

(b) The existing non-conforming building is: 

(i) Demolished as part of a Town approved redevelopment of the property; 

and 

(ii) Prior to demolition, the property owner has submitted and received Town 

approval of a site plan depicting the replacement building; and  

(iii) Construction of the replacement building is commenced within six (6) 

months of the date of site plan approval. 

 

(c) The Town Commission may grant one (1) or more six (6) month extensions to the 

time periods for commencement of construction established in paragraphs (5)(a)(iii) and 

(5)(b)(iii), above, provided a written request for extension is filed with the Town Clerk 

prior to (in the case of a first request for extension) the expiration of the initial applicable 

time period for commencement of construction or prior to (in the case of a subsequent 

request for extension) the expiration of the most recent extension of the applicable time 

period for commencement of construction.  

 

(d) All new non-conforming buildings constructed pursuant to the provisions of either 

paragraph (5)(a) or (5)(b), above, shall comply, where applicable, with the restrictions on 
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use established in paragraph (2), above, and the provisions for parking availability 

established in paragraph (3), above, of this section of the Charter.  

 

(e) The maximum allowable height of any new non-conforming building constructed 

pursuant to the provisions of either paragraph (5)(a) or (5)(b), above, shall not exceed the 

original height of the non-conforming building which it replaces, plus any additional 

height which (because of the requirements of state or federal law, or because of the 

restrictions on use established in paragraph (2), above, of this section of the charter) may 

be necessary to obtain the same number of habitable stories as was contained in the 

original non-conforming building. Nothing in this section of the Charter shall be 

construed to prevent a new non-conforming building from being constructed to a lesser 

height or from containing fewer habitable stories than that of the original non-conforming 

building which it replaces. For the purposes of this provision of the Charter, the term 

"habitable story" means any story or part thereof that is used as a home or place of abode, 

either permanent or temporary, by one (1) or more persons.  

 

(f) The maximum allowable square footage of any new nonconforming building 

constructed pursuant to the provisions of either paragraph (5)(a) or (5)(b), above, shall 

not exceed the original square footage of the non-conforming building which it replaces, 

plus any additional square footage which (because of the requirements of state or federal 

law, or because of the restrictions on use established in paragraph (2), above, of this 

section of the Charter) may be necessary to obtain the same number of habitable square 

feet as was contained in the original non-conforming building. Nothing in this section of 

the Charter shall be construed to prevent a new nonconforming building from being 

constructed either with less total square footage or with less habitable square footage than 

that of the original non-conforming building which it replaces. For the purposes of this 

section of the Charter, the term "habitable square footage" means the square footage of 

that portion of a building that is used as a home or place of abode, either permanent or 

temporary, by one (1) or more persons.  

 

(6) The maximum building height limits, the restrictions on use and the maximum allowable 

square footage, and the provisions governing parking established in paragraphs (1), (2), (3) and 

(5), above, of this section of the Charter, shall be applicable to all real property located within the 

boundaries of the Town as the boundaries exist on March 20, 2006.  

 

(7) Every resident of the Town shall have the standing to enforce the maximum building 

height limits and the maximum allowable square footage established in paragraphs (1), (2) and 

(5), above, of this section of the Charter, by means of a suit in equity seeking either mandamus; 

prohibition; or any combination thereof, but nothing in this provision of the Charter shall be 

construed to either create a cause of action at law for money damages, or to authorize a court of 

equity to award money damages as an incident to equitable relief, or to authorize an award of 

attorney's fees to the prevailing party or to any other party.  
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(8) The maximum building height limit established in paragraph (1), above, of this section of 

the Charter, supersedes any existing zoning ordinance or land development regulation to the 

extent that said zoning ordinance or land development regulation establishes anywhere within the 

Town a maximum building height limit greater than that established in paragraph (1), above, of 

this section of the Charter, but nothing in this section of the Charter shall be construed to 

supersede, modify or repeal any existing zoning ordinance or land development regulation that 

establishes anywhere within the Town a maximum building height limit lower than that 

established in paragraph (1), above, of this section of the Charter.  

 

(9) The Town Commission may not increase, by ordinance or by variance, the maximum 

building height limits established in paragraphs (1) and (5), above, of this section of the Charter, 

nor may the Town Commission modify, amend or repeal, by ordinance or by variance, the 

restrictions on use established in paragraph (2), above, or the provisions for parking availability 

established in paragraphs (2), (3) or (5), above, of this section of the Charter, nor may the Town 

Commission increase, by ordinance or by variance, the maximum allowable square footage 

established in paragraph (5), above, of this section of the Charter. The maximum height limits 

established for residential zoning districts including, but not limited to, R-5, RS-4, RS-5, RD-10, 

RM-15, RM-16, RM-25 and PUD in the Town's land development code as of March 20, 2006, 

may be increased, or such districts re-zoned for any other use whatsoever, only by a referendum 

vote of the registered voters of the Town in the manner established in Article IV, Section 4.7 of 

this Charter for the repeal or amendment of initiated ordinances. The Town may not create new 

categories of zoning without approval of such categories by a similar referendum vote; and all 

provisions of such new categories of zoning must be submitted to the voters for approval.  

 

(10) The maximum building height limits established in paragraphs (1) and (5), above, of this 

section of the Charter, may be increased only by an amendment to or by repeal of this section of 

the Charter. The restrictions on use established in paragraph (2), above, and the provisions 

governing parking availability established in paragraphs (2), (3) and (5), above, of this section of 

the Charter, may be modified, amended or repealed only by an amendment to or by repeal of this 

section of the Charter. The maximum allowable square footage established in paragraph (5), 

above, of this provision of the Charter, may be increased only by an amendment to, or by repeal 

of this section of the Charter. Except as expressly provided below, this section of the Charter 

may be amended or repealed only by means of a majority vote of the registered voters of the 

Town at a referendum election held either on the same day as a regularly scheduled November 

general election or on the same day as a regularly scheduled March municipal general election. 

The amendment or repeal of this section of the Charter at a special election held on a day other 

than a regularly scheduled November general election or on a day other than a regularly 

scheduled March municipal general election is expressly prohibited, except that a special 

election or special election by mail may be held to correct, to the minimum practicable extent, a 

provision adjudged by a court of competent jurisdiction to violate the State or Federal 

Constitution or any valid state or federal law, but only after such adjudication is affirmed on 

appeal. Amendments approved at a special election may include no elements not directly related 

to such court adjudication. 

 



ARTICLE VII. - PLANNING AND ZONING.   

Sec. 7.1. - Maximum height for buildings established; referendum vote 

required for increases in zoned residential-district height limits. 

 

5   10/2/12 

(11) These provisions of the Charter shall be effective immediately upon adoption by a 

majority of the registered voters of the Town voting in a referendum to amend the Charter so as 

to include these provisions. Upon adoption, the maximum building height limits, the restrictions 

on use, the maximum allowable square footage and the provisions governing parking availability 

established in paragraphs (1), (2), (3) and (5), above, of this section of the Charter, shall 

immediately apply to all real property located within the boundaries of the entire Town. Upon 

adoption of these provisions, and pending amendment of any portion or portions of the Town's 

Code of Ordinances inconsistent with this section of the Charter, the more stringent provisions of 

this section shall apply. 



 

 

 

Weiss Serota Helfman Pastoriza 

Cole & Boniske, P.L. 

Memo 
 
To: Charter Review Board, Town of Lauderdale-By-The-Sea 

 

From: Susan L. Trevarthen, Town Attorney  

 

Cc: Connie Hoffmann, Town Manager 

 

Date: March 15, 2013 

 

Re: Remaining Articles of Charter – Proposed Actions 

 

 

At the February meeting, the Board discussed the remaining articles of the Charter, and 

requested that a summary be provided of actions taken and any remaining issues for discussion.  

The Board proposed as follows according to my notes: 

 

Article I. Transition from Abolished Town –  No changes 

 

Article II. Corporate Powers – No changes 

 

Article III. Administration and Legislation – Note that the electoral residency language needs 

to be removed if the residential electoral district requirement is removed from Article VI.  

Elections.  A footnote has been added to the relevant section of that Article, noting that if the 

Commission agrees to remove this requirement, the text of Section 3.3 will also need to change.  

See footnote 2 to Section 6.1(2). 

 

Article IV. Initiative and Referendum – No changes 

 

Article V. Town Officers and Employees – A few potential changes were noted for further 

discussion and additional information.   

 

1. Must the requirement in Section 5.2(1) for the Mayor to vote last be removed, 

given the Town’s routine use of voting equipment that reveals all votes simultaneously? 

 

The Charter states as follows: 

 

Sec. 5.2. - Functions and duties of Mayor-Commissioner. 

 

The Mayor-Commissioner . . . shall perform the following functions:  
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(1)  The Mayor-Commissioner shall preside at all meetings of the Town Commission and 

perform all duties consistent with his/her office, and shall have a voice and vote in the 

proceedings of the Town Commission, but no veto power. The Mayor-Commissioner 

shall vote last upon the roll call of Commissioners. 
 

The Charter only requires the Mayor to vote last upon a roll call vote.  Votes using the 

Town’s voting technology are simultaneous, and are not individually called out in a roll call.  

Therefore, it appears that it is not legally essential to make this change.  However, the Board may 

choose to recommend this change to the Town Commission.  In February, the Board voted 4-3 to 

consider proposing this change to the Town Commission. 

 

2.  Should the description of qualifications for the Town Manager be revised to be 

more flexible? 

 

The Charter states as follows:  

 

Sec. 5.3. - Town Manager—Appointment, qualifications and compensation 

 

. . . .The Town Manager shall be appointed solely on the basis of education and 

experience in the accepted competencies and practices of local public management 

including, a graduate degree with a concentration in public administration, public 

affairs, public policy, or public finance and two (2) years' experience as an appointed 

city manager or county manager, or four (4) years' experience as an assistant or deputy 

city manager or assistant or deputy county manager. 

 

The Board discussed the fact that the current Town Manager has a degree in political 

science, and questioned whether the specific listing of types of degrees is too restrictive because 

different colleges and universities may choose to apply different labels to degrees with 

substantially the same curriculum.  The Board also discussed the prior experience requirements, 

and noted the relevance of other kinds of managerial experience including private sector 

experience.  The Board requested suggested language to broaden the requirements for this 

position. 

 

One potential revision to Section 5.3 that would generally provide more flexibility is to 

add the following to the end of the current section quoted above: 

 

Alternatively, the Town Manager shall be appointed on the basis of education and 

experience in the accepted competencies and practices of local public management that is 

determined by the Town Commission to be commensurate to those listed in the prior 

sentence.  

 

Or the change could be narrowed so that it allows consideration of commensurate qualifications 

only as to education or experience, if the Board desires to keep one or other as provided in the 

current Charter. 
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